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TO: Ross McCaw
803 Howard Ave.
Marengo, [A 523031

I SUMMARY

This Administrative Consent Order (Order) is entered into between Ross McCaw, db.a
MoeCaw Pumping Co. {Mr. McCaw) and the Iowa Department of Natural Resources
(DNR). Mr. McCaw herchy agrees to cease all illegal discharges to waters of the State,
to pay fish restitution and to pay a penalty. In the interesi of avoiding litigation, the
parties have agreed to the following provisions.

Relating to technical requirements: Relzting to legal requirements:
Chad Kehrli Catrie Schoenghaurn, Attorney

Towa artment of Natural Resources lowa Department of Natural Resources
2300 157 Street Wallace State Ofice Building

Mason City, Towa 50401 Des Maincs, lowa 50309

Phone: &41/424-4073 Phonz: 515/281-0824

Payment of penalty to:
lowa Department of Matural Resoutces

Henry A Wallace Building
Des Moines, Towa 50319-0034

1l. JURISDICTION

This Crder is issued pursuant to Towa Code section 455B.175(1) which anthorizes the
Director to issue any order necessary to secure compliance with or prevent a viclation of
Iowa Code Chapter 45358, Division III and 567 Towa Administrative Code {1AC) chapter
10, which authorize the Director to assess administrative penalties. This Order is also
issued pursuant to lowa Code section 481A.151 and 571 IAC 113.5 which authorize the
DNR to require restitution for destruction of wild animals.

III. STATEMENT OF FACTS
The DNR and Mr. McCaw herely agree to the following statement of facts:

1. Mr. McCaw is & certified commercial manure applicator, his certification number
is 7055CMSR. Mr. McCaw contracts with livesiock feeding facilities to dispose of
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animal waste. Mr. McCaw was retained by Jeff Krominga, the owner and operator of
Prairieview Hog Farm Inc., to land apply manure from his swine confinement operation
located at Seclion 30 T83 R11'W, (Union Township), Benton County lowa. This property
is locally known as 1623 73 Street Keystone, lowa,

2. On October 20, 2006, Mr. McCaw reported that liguid swine manure was spilled
into Prairie Creek while he was pumping manure from Prairie View Hog Farm Inc. (hog
farm). He reported that an umbilical hose was used to transport manure from the hog
farm to a nearby field. This hose was placed through the creek with a connection located
approximately 50 feet from the creck. As he began to pump the manure, a hose coupling
failed, Mr. McCaw estimaled that approximately 1500 gallons of manure was
discharged.

3 On October 20, 2006, Chad Kehrli an Envirenmentzl Specialist of the DNR,
investigated the spill. During this investigation, he took three fleld samples of water from
Prairie Creek.' At the site of field sample 2, Mr. Kchrli observed the following: dead
fish downstream of the manure discharge, the water was grey in color, it contained high
levels of suspended solids and the bottom of the ercck was not visible.

Mext, Mr. Kehrli went to the location of field sample 3, which is down gradicnt of the
spill area. At this location he observed the foliowing: dead fish in the creek, the water
was grey in color, it contained high levels of suspended solids and the bottom of the
creck was not visible.

Last, Mr. Kehrli went up gradient of the manure spill, to the location of field sample L.
At this location, Mr. Kehrhi did not see any dead or live fish, the water did not have a
high level of suspended solids and he could see the bottom of the creek.

4. On November 1, 2006, Mr. Kehrli opened ficld sample 2, & manure odor was
detected. This field sample was submitted to the University of lowa Hygienic
Laboratories (IJHL) for testing, the results are as follows:

Ammonia Nitrogen as N: Concentration 8.3 mg/L (Quantitation Limit 0.05

mg/1)
Chemiczal Oxygen Demand: Concentration 530 mg/L (Quantitation Limit 10

my/L)

On November 1, 2006, field sample 3 was opened, a manure odor was detected. This
sample was sent to UHL for testing, the resulis arc as follows:

Ammonia Nitrogen as N: Concentration 40 mg/L. (Quantitation Limit

0.05 mg/L)

Chemical Oxygen Demand: Concentration 690 mg/L (Quantitation Limit 10

mg/L)

' The exact location of cach ficld sample and its proximity fo the conflucnce are demarcated on the attached
map,
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On November 1, 2606, field sample 1 was opened, a manure odor was not detected. This
field sample was submitted to the University of Jowa Hygienic Laboratonies (UTHL} for
testing, the results are as follows:
Ammania Nitrogen as N: Concentration <0.05 mg/L (Quantitation Limit
0.05 mg/L)
Chemical Oxygen Demand: Concentration 16 rg/L {Quantitation Limit
10 mg/L}

5. On October 21, 22 and 23, 2006, Paul Sleeper, a Natural Resource Biologist of
the DNR, investigated the fish kill caused by the manure spill. Mr. Sleeper concluded
that 22,809 fish were killed, valued at $8,484.01(plus investigation costs of $639.06).

IV. CONCLUSIONS OF LAW
The DNR and Mr. McCaw hereby agree to the following conclusions of law:

1. lowa Code section 455B.186 and 567 [AC 62.1(1) prohibit the discharge of
pollutants into waters of the State, except for adequately treated pollutants discharged
pursuant to a permit from the DNR. Since ne such permil has been issued for this
manure release, the foregoing facts eslablish that this provision has been violaled.

2. 567 [AC 61.3(2) provides general water quality crileria and prohibits discharges
that will produce objectionable color, odor, or other agsthetically objectionable
conditions; discharges that settle to form shudge deposits; discharges that interfere with
livestock watering; or discharges that are toxic to animal or plant life. The foregoing facts
establish that one or more of these criteria have been violated.

3. lowa Code subsection 459.311(2) and 567 IAC 65.2(7) require that all manure
removed fiom an amimal feeding operation ot its manure control facility be land applied
in a manner which will not cause surface ot groundwater pollution. Pursuant to 567 1AC
65.19(8)"b", commercial manure applicators are required to comply with these and all
other minimum manure control requirements. The foregoing facts establish that these
provisions were viclated.

4, Towa Code subsection 481A.151(1} provides a person who is liable for polluting a
water of the State in vielation of state law be liable to pay restitution to the DNR for
injury to a wild animal by the pollution. The amount of the restitution shall alse include
the DNR’s administrative costs lor investigating the incident.
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V. ORDER

THEREFORE, the DINR hereby orders and Mr. MoCaw consents to do the following:

1. Cease and prevent the discharge of pollutants to waters of the State, except as
authorized by a permit;

2. Pay an administrative penally of $7,500.00 to the DNR in accordance with the
following schedule:

$300.00 duc on July 20, 2007;

$500.00 due on August 20, 2007;

$300.00 due on September 20, 2007,

$1,000.00 duc on October 20, 2007,

$2,000.00 due on November 20, 2007, and

$3,000.00 due on December 20, 2007,

3. Ifany of the said payments are not received in aceordance with the scheduled dates,
the remainder of the penally shall be due immediately. Failure to pay the penalty in full
may result in referral to the Iowa Attomey General’s Office or to the lowa Department of
Revenue and Finance.

4 Pay fish restitution of $9,123.07 within 30 days of the date the Director signs this
Order.

VI. PENALTY

1. Towa Code section 455B.191 authorizes the assessment of civil penalties of up to
$5,000.00 per day for each violation of water pollution contrel laws; more s¢vere
criminal sanctions are also provided.

Pursuant to the provisions of lowa Code section 455B.109 and 567 IAC chapter 10,
which authorize the Director to assess administrative penalties, a penalty of $7,500.00 15
assessed. The penally shall be paid pursuant to the schedule set forth above. The
administrative penalty is determined as follows:

a Economic Benefit, Mr. McCaw saved time and money by placing a hose
connection only 50 feet from Prairie Creek. Therefore, $500.00 is assessed for this
faclor.

b. Gravity of the Violation. One of the Factors to be considered in determmining the
gravity ol a viclation is the amount of penalty authorized by the lowa Code for that Lype
of violation. As indicated above, substantial civil penalties are authorized by statute.
Despite the high penalties authorized, the DNR has decided to handle the violatons
adrmimistratively at this time as the most equilable and efficient means of resolving the
malter. Actual harm to the cnvironment was documented by water quality analysis, and
by visual observation of impact to Prairie Creek including dead fish. In addition, Iowa
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law was violated: unauthorized dizscharge t© waters of the State, and violation of water
quality standatds. For these reasone, £5,000.00 is aseeseed for this factor.

C. Culpabiiity. Mr. McCaw placed the hose connection 50 feet from Praine Creck.
Had §ie placed the hose connection Emther from Prairie Creek it is Likcly impacts to
waters of the State would have been mintmized, Therefore, $2,000.00 s assessed for this
factor.

YIIL. WAIVER OF APPFEAL RIGHTS

Jowa Code section 4558.175(1) and 561 LAC 7.5(1}, as adopted by refirence by 567 JAC
chapter 7, anthorize a written notiee of appeal to the Environmental Protection
Commission. Iowa Code section 481 A.151 authorizes 2 written natics of appeal io the
Matural Resowrcs Commission, This Order is entered into knowingly by and with the
conseat of Mr. McCaw, By aipnatvre to this Order, all rghiz o appeal this Order are
waived by Mr. McCaw._ ’

YIIL NONCOMPLIANCE

Faibwe to commply with this Order may result in the imposition of farther adminisirative
penalties or referral to b Attomey Creneral 1o obtain injunctve relicf and civil petalics
pursiet to Iows Code section 435B.191. Compliance with provision “V. Order™ of this
Onder constitntes full satisfaction of aft requivemients pertaining to the violations
described in Drvision IV of this Order. The DNR reserves the right to bring enforeernem
action or to request that the Attorney General imitisic Jegal action 1o address other
violatiams ot Jescribed in this Order birt which may arise from the facts summarized
Division I of this Order.

%/w‘\ Dated fais /7 dayo 2007

RnssMcC#w', d.b.a MeCaw

Dated this 2.7 dayﬂi%g_ﬂﬂﬂ?
R.whard A Leopold, DﬂCI'OR
IOWA DEPARTMENT OF NATURAL RESOURCES

EPA; Fisld Office 1; Camie Schoeoctonmm; Ched Eehedi: 1. C. 1

53183 JUNI 9707 AT 819




